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HEALTH

PuBLIC HEALTH EMERGENCY PREPAREDNESS — STATE'’S
AUTHORITY TO RATION VENTILATORS DURING PANDEMIC —
PHYSICIAN |MMUNITY

December 28, 2015

The Honorable Terri L. Hill, M.D.
The Maryland House of Delegates

There is growing concern among health experts actios
globe that a large-scale influenza pandemic, lilee“Spanish Flu”
that last century killed tens of millions of peoplerldwide, may
occur in the coming years. If such a pandemic ;dhere may
not be sufficient resources to care for all of plagients who arrive
at the hospital in respiratory distress. For eXammechanical
ventilators are typically used to help patientsakite under these
circumstances, but experts predict that there matl be enough
ventilators to meet demand.See e.g, All Hazards Medical
Preparedness and Responldearing Before th&enate Subcomm.
on Bioterrorism and Public Health Preparedng$89th Cong. 22
(2006) (testimony of Thomas Inglesby, Center foodgicurity,
Univ. of Pittsburgh Med. Ctr.). You have asked teguestions
related to the allocation of ventilators during arfluenza
pandemic:

In planning for an influenza pandemic or
similar outbreak that causes widespread and
severe respiratory distress, what is the extent
of the State’s legal authority to adopt criteria
for allocating ventilators?

If the State adopted criteria for allocating
ventilators that might require a hospital or
clinician to remove a patient from a ventilator
in order to make the ventilator available to
another individual, would the hospital or
clinician risk liability for doing so?

1 We understand you to be asking about criteria Wauld be
mandatoryfor hospital physicians and staff. Our survey ibfeo states’
efforts at pandemic preparedness, however, indichtg most, if not all,
contemplate non-binding criteriaSee infranote 2. We will base our
analysis on the assumption that the criteria adbpteuld be mandatory
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You do not ask, and we do not discuss, what caitshiould
be used to decide who will have access to a vémtita whether it
iIs morally or ethically appropriate to remove aiggling patient
from a ventilator to make room for another patiefth a better
chance of survival. These issues are not for uetide. Instead,
we will predict as best as we can what the courghthaecide about
the State’s legal authority in this context.

In our view, a court would likely find that the Gawor has
authority to adopt criteria for the allocation @ntilators pursuant
to his power to order public health officials ttioa scarce medical
resources during a declared emergency under thas@aphic
Health Emergencies Ac6eeMd. Code Ann., Public Safety (“PS”)
8§ 14-3A-03(b)(2)(i)). The Governor could enlist thepartment of
Health and Mental Hygiene (“DHMH” or the “Departm@nto
assist in formulating those criteria in advancet, Wwa doubt the
Department would be able to implement the critegsent an
executive order from the Governor under the Act.theé State
adopts allocation criteria under this statute, spital or clinician
would have immunity from liability for actions takén accordance
with those criteria.

In drafting the criteria, care must be taken touemghat the
criteria do not run afoul of constitutional limitans. Although we
doubt that a court would conclude that the Statersstitutionally
prohibited from adopting allocation criteria if teeis a dire
shortage of ventilators during a health emergesglystantive and
procedural due process may well limit the Statel&cy choices in
this area. To reduce the risk that the criteriailoviolate due
process, the criteria should (a) be implementeg whien there is
no other choice, (b) reduce the likelihood thatvilials with a
significant chance of survival will be removed franventilator
without consent, and (c) afford procedural protawtito patients
who are removed from a ventilator or denied vetdilase.

I
Background
Mechanical ventilators are machines that help pttibreathe

when they are not able to do so on their own. Tdreycritical tools
for the treatment of individuals with respiratolipésses, including

but will identify those places where the analysighh diverge if the
criteria are voluntary.
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severe influenza. Typically, “all patients who bavmedical need
for and can benefit from mechanical ventilation avitb consent
to treatment (or have the concurrence of a suredgat provided
this type of care.” Ventilator Document Workgrouenters for
Disease Control and Preventiokthical Considerations for
Decision Making Regarding Allocation of Mechanivantilators
during a Severe Influenza Pandemic or Other Pulbliealth
Emergency at 8 (2011), www.cdc.gov/about/pdf/advisory/
ventdocument_release.pdf. In “routine clinicalcamstances,”
ventilators are typically allocated on a “first cenfirst served”
basis.|d. at 9.

As long as a patient continues to need the veotjlahe
normal rule is that the patient will not be withara from the
ventilator without consent. In everyday clinicakagtice,
“[p]hysicians do not unilaterally withdraw mechaaliwventilation
against a patient’s wishes in order to provid® isdbmeone else.”
Douglas B. White et alWho Should Receive Life Support During
a Public Health Emergency? Using Ethical Principtedmprove
Allocation Decisions150 Annals of Internal Med. 132, 132 (2009).
This practice is consistent with the traditionangtard of care in
the medical professiorbeeKatsetos v. Nolanl 70 Conn. 637, 654
(1976) (“[A] physician is under the duty to giveshpatient all
necessary and continued attention as long as tbe uires
it . ...” (internal quotation marks omitted)).hds, under normal
circumstances, “[i]f a provider removes a ventitdtom a patient
against the patient’'s or the patient's family’'s mas and with
foreseeable harm or death likely to result, thevioker may be
vulnerable to charges of negligent homicide, margiéer, or
criminal negligence” as well as to civil liabilityDarren Mareiniss
et al.,ICU Triage: The Potential Legal Liability of Withalwing
ICU Care During a Catastrophic Even6:6 Am. J. of Disaster
Med. 329, 333, 334 (2011).

The normal practice, however, assumes an adequapéy/of
ventilators, when decisions about one patient’attnent do not
affect other patients’ chances of survival. Durgg influenza
pandemic, hospitals may instead be faced with ammacedented
shortage. The United States maintains a stockpilentilators far
short of those needed to respond to a pandemie-paélic health
emergency.Seel.ewis Rubinson et alMechanical Ventilators in
U.S. Acute Care Hospitals# Disaster Med. and Pub. Health
Preparedness 199 (2010). As the United State®Gdor Disease
Control and Prevention (“CDC”) has estimated, “[#ypical city
[during] a pandemic of moderate duration,” influenpatients
“would be predicted to require . . . 198% of allagable
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ventilators.” Inglesbysuprg at 1. In addition, hospital staff
capable of operating ventilators may be in shoppsuduring a
health emergency, further exacerbating the shortafethe
ventilators themselvesSeelJohn L. Hick et al.Allocating Scarce
Resources in Disasters: Emergency Department Ryiesi 59
Annals of Emergency Medicine 177, 179 (2012). Haspwould
thus be forced to decide which patients are toiveca ventilator
and which are not. Under those conditions, whetheontinue the
ventilation of one patient may well be a life-oratle decision, both
for the patient and for others awaiting access\erdilator.

This suggests that during a pandemic it might ecéssary
to re-evaluate the ethical considerations that goube usual
provision of care.” CDC Ventilator Document Workgp,supra
at 8. If ventilators are allocated according te trinciple of
“sickest first,” or based on the principle of “firgome, first
served,” then limited resources might be given atigmts “who
ultimately are too sick to survive,” while othertieats, “who may
have a much better prognosis if they receive intersare, will not
have access to it.1d. at 9. Similarly, because some patients who
are on ventilators will not respond to treatmentedioal
professionals might be forced to make decisiongydreing
whether patients should be removed from ventilatbrihis is
needed to free up ventilators for others who masgl@amuch better
chance of recovery.d.

Many States, health care professionals, and fedgeicies
are considering how to respond to the potentialrtage of
ventilators during an influenza pandemic. One gy is to
continue to apply the principle of “first come, dsirserved” in
disaster situations; that would seem to be anyeadininistered,
value-neutral way of allocating scarce resourc@®sher scholars
and policy experts suggest that health care provided the State
should instead try to save as many lives as p@sbiplallocating
scarce resources to the patients who are mosy likddenefit. 1d.
at 12. Finally, some scholars assert that theiloigion of scarce
resources during a pandemic should be governedugiyite cycle”
or “fair innings” principle, which in practice “ges relative priority
to younger individuals over older individualsltl. at 15. This is
based on the premise that “it is a valuable goaive individuals
equal opportunity to pass through the stages@f li¥Vhite,supra
at 135.

At the state level, New York has taken the leadaweloping
criteria for the allocation of ventilators during pandemic by
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issuing draft guidelines in 2007 and publishingdfitel report in
2015. SeeNew York State Dep’t of Health and Task Force de L
and the LawVentilator Allocation Guideline@Nov. 2015) (“New
York Guidelines”). New York’s report recommendsoluntary,
non-binding guidelines” for health care facilitimsfollow when a
flu pandemic outstrips the available supply of ylatdrs. Id. at 8.
These guidelines prioritize “sav[ing] the most BVand advise that
hospitals should provide ventilators to patient®wlave the best
chance of survival with the support of a ventildtased on certain
objective clinical criteria for assessing patieragnoses.d. at 12.
By contrast, “[p]atients with the highest likelirdbaf survival
withoutmedical intervention, along with patients with #reallest
likelihood of survivalwith medical intervention, have tHewest
[priority for] access to ventilator therapy.”ld. (emphasis in
original).

New York's guidelines also recommend that hospitals
reevaluate all patients on ventilators every 48 &R@ hours to
determine whether those patients are benefittingmfrthe
treatment.ld. at 14-15, 61-67. A patient who is not improvinij w
be withdrawn from the ventilator if there is anatpatient waiting
with a significantly greater chance of survivéd. at 14-15, 68-69.
The guidelines, however, expressly rejected anagmbr under
which a patient would be removed from a ventilagwen if that
patient were improving, whenever a new patientvadiwith a
better chance of survivald. at 48-49. The Task Force concluded
that such an approach would not give patients facgnt trial on
the ventilator to determine whether the patient bexgefitting from
the treatment” and would “evoke[] an ICU war of afjainst all.”
Id.

A number of other states have followed New Yorkiample
by creating their own ventilator allocation criteti Maryland has
also recently begun considering the issu&ee Elizabeth L.
Daugherty Biddison et allhe Community Speaks: Understanding
Ethical Values in Allocation of Scarce LifesavingsBurces
During Disasters 11 Annals of the Am. Thoracic Soc'y 777
(2014). In 2013, the Johns Hopkins Medicine Ofb€&mergency

2 New York’s final report includes a comprehensiist bf other
states’ ventilator allocation guidelines, includiddabama, Alaska,
Colorado, Florida, Indiana, lowa, Kansas, Minnes®daw Mexico,
South Carolina, Texas, Utah, and Wiscon$SeeNew York Guidelines
at 51 n.99. As best as we can tell, these otlage glans also seem to
contemplate voluntary, non-binding guidance rattien mandatory
criteria.
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Management, the Johns Hopkins Berman InstituteBfoethics,
and the Center for Health Security at the UnivgrsitPittsburgh
Medical Center collaborated on a pilot study aiméedeveloping
“specific deliberative democratic procedures traild ultimately
be used in a statewide process to inform a Maryleardework for
allocating scarce healthcare resources duringteisasid. at 777.
These groups hope to encourage a large-scale prdi@gement
process that will result in “a common frameworkMiaryland for
the allocation of scarce healthcare resources glulisasters.”ld.
at 783. It is our understanding that this ongaffgrt prompted
your opinion request to resolve some of the legatenainty
surrounding emergency preparedness in Maryland.

Il
Analysis

A. The State’s Power to Set Ventilator Allocation (&rta
Under the Maryland Catastrophic Health Emergenciést.

Your first question is whether the State has sbayauthority
to adopt binding criteria for the allocation of rmaaical ventilators
during a flu pandemic. We believe that it doesl #rat the power
to do so is vested primarily in the Governor, vilte Department
of Health and Mental Hygiene holding certain commpdatary
powers.

1. The Governor’'s Power Under Title 14 of the Public
Safety Article

In general, the Governor has significant authaotyespond
to a declared emergencyseePS § 14-107(d). For example, if
“necessary in order to protect the public healtblifave, or safety,”
the Governor may “suspend the effect of any statuteule or
regulation of an agency of the State or a politszdddivision” or
order the “evacuation of all or part of the popigiatfrom a stricken
or threatened area” of the State. PS § 14-107(@)(li). This
general power applies to a wide range of differgqes of
emergencies, including “a public health catastrdpheS § 14-
101(c)(2).

More importantly for our purposes, the Governod&as
broad authority to respond to certain health emerigs under
Maryland’s Catastrophic Health Emergencies Act. isTétatute
applies when the Governor declares a “catastrogtealth
emergency,” defined as “a situation in which extemoss of life
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or serious disability is threatened imminently hessaof exposure
to a deadly agent.” PS § 14-3A-01(b). “[D]eadgeant,” in turn,
means “anthrax, ebola, plague, smallpox, tulareroia,other
bacterial, fungal, rickettsial, or viral agent, loigical toxin, or
other biological agent capable of causing extenspas of life or
serious disability’ PS § 14-3A-01(c)(1) (emphasis added). The
Act thus encompasses the type of flu pandemic yoat have
posited. The law was passed in 2002 as part dbweerall anti-
terrorism package” following the terrorist attacfsSeptember 11,
2001. Floor Reporton H.B. 296, 2002 Leg., RegsSat 8 (2002);
see als®2002 Md. Laws, ch. 1. It was based in part ofulel
State Emergency Powers Act (“Model Act”), which vemafted by
the Center for Law and the Public’s Health as gplate for States
considering legislation on the topic.See The Model State
Emergency Health Powers A€tr. for Law & the Public’s Health,
Georgetown and Johns Hopkins Universities 208¢ailable at
www.publichealthlaw.net/MSEHPA/MSEHPA.pdf (last iesl
Dec. 10, 2015).

Under the statute, the Governor may issue a pratlamthat
declares a catastrophic health emergency and @gkonim to
exercise a broad array of governmental powers taageo
problems related to the emergency. PS 8§ 14-3ATD2. Governor,
for instance, may “require individuals to submitviccination or
medical treatment” and “require individuals to gaand remain in
places of isolation or quarantine.” PS § 14-3A)@)(ii), (iv).
The Governor may also order the Secretary of HealthMental
Hygiene or other designated official to:

control, restrict, or regulate the use, sale,
dispensing, distribution, or transportation of
anything needed to respond to the medical
consequences of the catastrophic health
emergency by:

(i) rationing or using quotgs
(i) creating and distributing stockpiles;
(iii) prohibiting shipments;
(iv) setting prices; or
(v) taking other appropriate actions.
PS § 14-3A-03(b)(2) (emphasis added). The questiavhether

this statutory language grants the Governor aughtwiset criteria
for the allocation of ventilators.
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When interpreting statutes, we “begin[] with theaipl
language of the statute, and ordinary, popular rstaleding of the
English language dictates interpretation of itsmieology.”
Maryland Econ. Dev. Corp. v. Montgomery Couryl Md. 189,
199 (2013) (citation and quotation marks omitteBut “the plain
language must be viewed within the context of thausory scheme
to which it belongs, considering the purpose, @npolicy of the
Legislature in enacting the statute.Employees’ Ret. Sys. of
Baltimore v. Dorsey430 Md. 100, 113 (2013) (citations and
internal quotation marks omitted). After all, theal of statutory
interpretation “is always to discern the legislatpurpose, the ends
to be accomplished, or the evils to be remedied lparticular
provision.” People’s Ins. Counsel Div. v. Allstate Ins. Cf)8 Md.
336, 351 (2009) (internal quotation marks omitted).

In our opinion, the Governor's broad powers duriag
catastrophic health emergency include allocatingess to
ventilators. Following the proclamation of a c#taghic health
emergency, “[tlhe Governor may order the Secretaryother
designated official to control, restrict, or regeldhe use” and
“distribution” of “anything needed to respond toethmedical
consequences of the catastrophic health emergdaycirationing
or using quotas” or “taking other appropriate atsid PS § 14-
3A-03(b)(2). During a pandemic, ventilators willdly be “needed
to respond to the medical consequences of thetogtag: health
emergency” and thus subject to 8 14-3A-03(b)(2).

Moreover, the power to “control, restrict, or regpel the use”
of such an item “by rationing” encompasses the paweallocate
scarce medical resources. The verb “to ration’dess defined as
“to distribute or divide (as commodities in shoupply) in an
equitable manner or so as to achieve a particubgeco (as
maximum production of particular items).” Websserhird New
International Dictionary 1885 (1993). That defiont would seem
to fit comfortably the ventilator allocation critar we are
discussing here. The definition is also fairly #&m to the
definition of “allocate,” which includes “to disbute or to divide
and distribute according to relative contributianan objective
whether on an equal, proportional, or judiciousicalated basis.”
Id. at 57;see alsoMedstar Health v. Maryland Health Care
Comm’'n 391 Md. 427, 431 (2006) (using “allocation” and
“rationing” synonymously)Gallagher’'s Steak House v. Bowles
142 F.2d 530, 534 (2d Cir. 1944) (holding that plestial power
to “allocate” items during wartime included power ‘ration”);
Michael D. Reagartiealth Care Rationing and Cost Containment
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Are Not Synonymou8 Policy Studies Review 219, 220-23 (Winter
1990) (concluding that rationing in the health cematext means
the distribution of a scarce resource, such asnglesidialysis
machine in a rural town, among individual claimabtsed on
principles of equity). Indeed, an informationabdhfrom the bill
file confirms that the rationale for this provisiaas, among other
things, to “permit[] emergency allocation proceduréo be
implemented.? H.B. 296, 2002 Leg., Reg. Sess., Comparison
Between Proposed Catastrophic Public Health Emeggen
Legislation and Current Maryland Law. The Goverttars has
statutory authority to adopt allocation criteria.

It is less clear, however, whether the General ébde
intended merely to authorize the use of allocatoiteria that
would govern which patients receive ventilatorghmfirst instance
or whether it also intended to authorize critelilkle New York's,
for reassessing and withdrawing patients from Vegiotis to make
room for others. Although the language in 8 14€B3b)(2)(i)
seems to apply equally to both situations, it wolkdfar more
controversial to remove a patient from a ventild@n to withhold
treatment in the first instanc&eePhillip Levin & Charles Sprung,
Withdrawing and Withholding Life-Sustaining Theegpiare not
the Samg9 Critical Care 230 (2005). Moreover, the Gehera
Assembly provided procedural protections for indials subject
to isolation and quarantine orders issued by thee@Gwr under the
Act, seePS 8§ 14-3A-05(c)(1), and yet did not provide tams for
patients facing the withdrawal of potentially lifaving treatment.
If the Legislature had intended to authorize ciatgroviding for
the removal of ventilators, one might have expected enact
corresponding procedural protections.

Although these considerations give us pause, fioisclear
that there is anylegal distinction between withholding and
withdrawing medical treatment. We concluded irriarpopinion

3 The Model Act, which served as the templatettics provision of
the Maryland statute, also explicitly refers to th#ocation” of scarce
resources during an emergency. We recognize ltbatibdel Act uses
the terms “rationing” and “allocation” separatetydescribing the ways
in which a public health authority might regulatecess to medical
products seeModel Act,suprg at 24, which could imply that the terms
have different meanings. But it is more likelyttttee General Assembly
omitted “allocation” from the statute because tlkemt “rationing”
already included both concepts, not because ofrdaegt to exclude one
and include the other. A contrary reading woulldscure the substance”
of the law by putting an “overemphasis upon theslattached” to the
Governor’s power.Gallagher's Steak Hous&42 F.2d at 534.
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that terminally ill or permanently comatose patsemdve a right to
refuse life-sustaining treatment both by withhofdoonsent in the
first place and also by later revoking that consét8 Opinions of
the Attorney General62, 171-78 (1988). We reasoned that the
“distinction” between withholding and withdrawingeatment “is
more psychologically compelling than logically sdtrand that
“the line between active and passive conduct indbetext of
medical decisions is far too nebulous to constitprincipled
basis for decisionmaking.ld. at 171 (quotingn re Conroy 98
N.J. 321, 370 (1985)). After all, “[w]hether nesasy treatment is
withheld at the outset or withdrawn later on, tbasequence—the
patient's death—is the sameld. (quotingin re Conroy 98 N.J.
at 370);see alscAmerican Medical Association Code of Medical
Ethics, Opinion 2.20 — W.ithholding or Withdrawing Life-
Sustaining Medical Treatmentl996) (“There is no ethical
distinction between withdrawing and withholdingehl$ustaining
treatment.”);but seeMareiniss et al.|CU Triage suprg at 334
(noting that there is usually no difference betwe#&hdrawing and
withholding treatment when the decision is madealpatient, but
when the decision is made against the patient'begighere may
be a greater risk of liability if a patient is remeal from treatment
than if treatment is merely withheld).

The Court of Appeals too has stated that patiesns la right
to “refuse treatment and to withdraw consent tattreent once
begun,” without drawing any distinction betweentive concepts.
SeeMack v. Mack 329 Md. 188, 210 (1993). But the Court has
also questioned in dicta whether the withholdind aithdrawal of
treatment are legally the sam&eeln re Riddlemoser317 Md.
496, 504 n.5 (1989)Riddlemosemvolved whether a circuit court
had the power under a statute permitting courtSatghorize”
medical treatment for disabled persons to withhaidvithdraw
life-sustaining treatment from a permanently corsafpatient.ld.
at 504. Although the Court dismissed the appeahast and did
not reach the merits, it observed in a footnote tthee power to
withhold treatment and the power to withdraw treatimare
separate and distinctfd. at 504 n.5.

In any event, neither the Court of Appeals opinion
Riddlemosernor our own prior opinion directly answers the
relevant question here, namely, whether the Gen&sakmbly
intended to authorize emergency allocation critéréd cover both
the withholding and withdrawal of ventilators. Rbat, we return
to the text of the statute, which does not draw disginction
between the concepts; both withholding and withdngw
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ventilators constitute “rationing.” SeePS 8§ 14-3A-03(b)(2)(i).
Moreover, the primary purpose of the Catastrophiealth
Emergencies Act is to help save lives, and grarttiegGovernor
the authority to set allocation guidelines for thigial provision of
ventilators while prohibiting their withdrawal aneallocation
would not fully effectuate that purpose. Such anplvould bind
health care providers to a state of affairs wheaiepts with
hopeful prognoses are dying while those unlikelguovive even
with ventilator treatment exhaust all of the avialéeresourcesSee
CDC Ventilator Document Workgroupsupra at 21. Thus,
although the Legislature could enact legislati@mitfing the issue,
we think a court is more likely to conclude that turrent statute
grants the Governor authority to set allocatiortecia both for
access to, and withdrawal from, ventilators duarfy pandemic.

It is important to emphasize, though, that the Gooes
power to ration supplies is not unlimited. The @&mor’s authority
is triggered only when he has properly declaredca@strophic
health emergency, PS § 14-3A-03(a), and he may smpbe
allocation criteria only as to something “neededespond to the
medical consequences of the catastrophic healtihgemey.” PS
8 14-3A-03(b)(2). And, as discussed further belthere are also
constitutional limits on his authority. But we @bimde that, as a
matter of law, the General Assembly has grantedibeernor the
authority to establish criteria governing both a&sceo, and
reallocation of, ventilators.

2. DHMH’s Power to Establish Treatment Protocols
Under Title 18 of the Health-General Article

We next consider whether DHMH has separate authtwit
implement allocation criteria without an order fraéhe Governor
under 8§ 14-3A-03. To some extent, this is an avéclguestion;
the Department is subject to the Governor's cordral the two
would presumably coordinate with each other on emgrgency
response. Butthere is nonetheless an argumerhéBepartment
has authority of its own. Among the Departmentseegency
powers is the power to “require health care faesito develop and
Implement contingency plans addressing . . . [tineat and
decontamination protocols” as well as “any othezaathat the
Secretary determines is necessary to assist iedHg detection

4 In addition, if any State laws conflict with tladlocation criteria,
the Governor has the power to “suspend the effieahy statute or rule
or regulation of an agency of the State or a malitsubdivision.” PS
§ 14-107(d)(2)(i).
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and treatment of an individual exposed to a deadgnt.” Md.

Code Ann., Health-Gen. (“HG”) § 18-903(a)(1). DHMslalso

charged with “publishing protocols to assist healtdare

practitioners in developing plans to respond tatastrophic health
emergency” and “[m]ay, if necessary, require heatthre

practitioners to implement” those protocols. HG&903(b).

In our view, however, a court would more likely tidhat the
Department lacks authority to establish bindingadtion criteria
on its own. The relevant provisions of the He&hbreral Article
were enacted as part of the same legislation thiafasth the
Governor’s powers in the event of a catastrophadthemergency,
see 2002 Md. Laws, ch. 1, and the General Assemblyhat
legislation specifically reserved for the Goverrtbe sensitive
power to ration scarce resources during a catdstropealth
emergency.SeePS § 14-3A-03. We doubt a court would read into
the Department’'s general power to publish emergeamoyocols
the more specific rationing power that the Genekatembly
granted to the Governor. The Governor could caltaiequest that
the Department help develop the allocation criteriadvance and
order the Secretary to implement the criteria dyrandeclared
emergency, but we do not believe the Departmentiteasuthority
to issue mandatory criteria on its own.

B. Constitutional Limits on the Governor’s Authorityot Set
Allocation Criteria

Although we conclude that the Governor has stayutor
authority to set allocation criteria for ventilataturing a pandemic,
he must exercise that authority within constituéilbboundaries.
For example, the Equal Protection Clause wouldipiotie use of
criteria that draw arbitrary lines among differgnbups of people
or discriminate against protected classes of iddiais. SeeNecia
B. Hobbes, NoteQut of the Frying Pan Into the Fire: Heightened
Discrimination & Reduced Legal Safeguards When [eamd
Strikes 72 U. Pitt. L. Rev. 779 (201%).The Fourth Amendment

5> The Department likely could, however, issue nowng
ventilator criteria as an exercise of its authouitygler HG § 18-903(b) to
publish “protocols.” It might also be able to makese criteria binding
for hospitals, so long as it does not intrude uphase powers that the
General Assembly has already conferred upon thefaov.

6 There are also federal statutes prohibiting oertypes of
discrimination on the basis of age and disabili§eeg e.g, 42 U.S.C.
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restrictions on unreasonable searches and semmigesalso apply
if the criteria require doctors to conduct invastests that they
otherwise would not perform in the course of treatin SeeNew
York Guidelines at 211.

The constitutional limitation most relevant here tise
Fourteenth Amendment of the U.S. Constitution, Wwhicovides
that “[n]o state shall . . . deprive any personlifd, liberty, or
property, without due process of lafv.U.S. Const., amend. XIV,
8 1. This constitutional safeguard includes bopinceedural and a
substantive componenCounty of Sacramento v. Lewi23 U.S.
833, 845-46 (1998). Procedural due process enduedsthe
government will not deprive individuals of lifebkrty, or property
without affording them procedures that comport wittitions of
“fundamental fairness,” while substantive due psscelefends
against the arbitrary “exercise of [government] powithout any

88§ 12132, 12182 (Americans with Disabilities Act® U.S.C. § 6102
(Age Discrimination Act of 1975). Although we hawet considered
how these laws might apply in the context of a ghndemic, State
officials involved in drafting any criteria shoube aware of them.

” The taking of a blood sample, urine sample, occhl swab
gualifies as a search or seizure when carried ahiinmthe context of
law enforcement or public safetySee Maryland v. Kingl33 S. Ct.
1958, 1969 (2013) (buccal swalgchmerber v. California384 U.S.
757, 767-71 (1966) (bloodgkinner v. Railway Labor Executives’ Assn
489 U.S. 602, 616-17 (1989) (breathalyzer and wample). Although
we are not aware of any cases evaluating medicakdures under the
Fourth Amendment outside of that context, a cowulid likely evaluate
the reasonableness of the diagnostic tests at ise@eunder the more
flexible balancing test that applies to administeatsearches and the
“‘community caretaking function.”See100 Opinions of the Attorney
General 3, 22-27 (2015) (providing an overview of admirasive
searches and the “special needs” exception to #ream and probable
cause requirements)Vilson v. State 409 Md. 415, 439 (2009)
(evaluating officer's exercise of community carébak function by
reasonableness standard). We have not considezeddue in detail,
but we suspect that the State could fashion awcatin regime that is
consistent with the Fourth Amendment.

8 The due process protections in the Maryland Glomisin are
“usually readn pari materiawith the federal analogue.’n re Ryan W.
434 Md. 577, 608 (2013). For ease of analysisywileherefore focus
on federal law, but it is possible that Marylandite could construe the
Maryland Constitution more broadly than its federalinterpart. See
e.g, Koshko v. Haining398 Md. 404, 444 n.22 (2007) (“We have not
hesitated, where deemed appropriate, to offerfardiit interpretation
of the Maryland provision.”).
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reasonable justification,” regardless of how mampcpdural
protections have been affordeld. at 845-46. We will consider if
and how these components of due process condtefadvernor’s
power to issue allocation criteria for ventilators flu pandemic.

1. State Action

The Fourteenth Amendment, by its terms, only fagbid
arbitrary action on the part of the State. Thegshold inquiry for
all due process questions is thus whether théstate action,” that
Is, whether the procedural or substantive depowatt issue is
fairly attributable to the governmengeeg e.g, Blum v. Yaretsky
457 U.S. 991, 1002-03 (1982). “The purpose of tauirement
Is to assure that constitutional standards arekied@nly when it
can be said that the Stateaésponsibleor the specific conduct of
which the plaintiff complains.”ld. at 1004 (emphasis in original).

The state action component of the due processryneginot
present when a private actor is merely acting ocoetance with a
regulatory scheme created by the governmg&eeAmerican Mfrs.
Mut. Ins. Co. v. Sullivan526 U.S. 40, 50 (1999) (holding that
plaintiffs could not bypass the state action regment by
“characteriz[ing] their claim as a ‘facial’ or ‘dict’ challenge” on
government regulations). Instead, the Supreme Cdas
emphasized that state action “requirdth an alleged
constitutional deprivation caused by the exercisgome right or
privilege created by the State or by a rule of cmtdmposed by
the State or by a person for whom the State isoresple,andthat
the party charged with the deprivation must beragewho may
fairly be said to be a state actotd. (emphasis in original; internal
guotation marks omitted).

There are some circumstances, however, under waich
private entity is properly characterized as a sdater. State action
exists when “there is a sufficiently close nexusMaen the State
and the challenged action of the regulated enditthat the action
of the latter may be fairly treated as that of Sate itself.”
Jackson v. Metropolitan Edison Cd19 U.S. 345, 351 (1974). As
is relevant here, “a State normally can be helgaoesible for a
private decision only when it has exercised coergpgwer or has
provided such significant encouragement, eithertowe covert,
that the choice must in law be deemed to be thahefState.”
Blum 457 U.S. at 1004ee alscSullivan 526 U.S. at 52.
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It is our understanding that the final decisionaithhold a
ventilator from a patient or to remove a patieinira ventilator
will typically be made by private doctors in prieamedical
facilities. The Due Process Clause will thus apphyy to the
extent those private medical decisions can bebatgd to the
Government. As we understand your question, howydve State
would be issuingnandatorycriteria governing the allocation of the
available ventilators. If the State is requiringctbrs to make
allocation decisions and the State-issued critgoxerning those
decisions are binding, a court might well concltite the State is
exercising sufficient “coercive power” to qualify @tate action.
Blum 457 U.S. at 1004. This is especially true givleat the
Catastrophic Health Emergencies Act imposes crilpeaalties
on persons who “knowingly and willfully fail to cgsty with an
order, requirement, or directive issued under’ Aloe PS § 14-
3A-08(a).

The Supreme Court’s decisionBlumis instructive. In that
case, a class of Medicaid patients alleged that tluesing homes
improperly transferred them to a lower level ofecarthout first
providing notice and an opportunity for a heariijum, 457 U.S.
at 993-96. Although the nursing homes were priegtities, the
plaintiffs claimed that the State effectively corige the “transfer
of Medicaid patients” by requiring health care pders to fill out
a particular State-issued assessment form whenngakansfer
decisions.ld. at 1005. The Supreme Court held that there was n
state action because the State did “not requiradhging homes to
rely on the forms in making discharge or transtisions”; rather,
the ultimate decisions about whether to move thieps “turn[ed]
on medical judgments made by private parties aocgrdo
professional standards that are not establishedeb$tate.”ld. at
1008. In other words, “[t]he rule of decision” wamsthing more
than a medical judgmentfd. at 1012 (White, J., concurring in the
judgment).

Blum thus holds that state action does not exist winen t
government merely asks medical professionals toentkcisions
based on their private medical judgment, but itgesgs that the
result might be otherwise were the State to “affitively
command” doctors to take certain actions underiléetenandatory
criteria established by the Stat&ee id.at 1005. Accordingly,
depending on the specificity of the criteria ane éxtent to which
they bind doctors in exercising their medical judgr) there might
be state action in this context. If the final erid are non-binding,
it is less likely that the private physicians whmwose to follow the
criteria would be considered stasetors for purposes of the
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Fourteenth Amendmefit.SeeNew York Guidelines at 209. We
will assume that the Due Process Clause appliescandider
whether its substantive and procedural componéate @ny limits
on the Governor’s authority.

2. Substantive Due Process

The substantive component of the Due Process Clause
protects individuals against “certain governmeiioas regardless
of the fairness of the procedures used to implertiemh,” Daniels
v. Williams 474 U.S. 327, 331 (1986), and “provides heighdene
protection against government interference with tater
fundamental rights and liberty interestsWashington v.
Glucksberg521 U.S. 702, 720 (1997). It “forbids the govesant
to infringe certain ‘fundamental’ liberty interestsall, no matter
what process is provided, unless the infringemenharrowly
tailored to serve a compelling state interé%tReno v. Flores507
U.S. 292, 302 (1993) (emphasis in original). lhestwords, if a
liberty interest is fundamental, a governmentatrietgon on that

® A patient might still argue that the conferraimimunity on health
care providers encourages hospitals to follow vialynguidelines and
hence triggers the state action doctrine. Thesemse basis in the case
law for questioning whether statutorily-conferraeahunity is sufficient
“encouragement” to render private medical decisitstate action”
under the test laid out Blum Seee.g, Goss v. Memorial Hosp. Sys.
789 F.2d 353, 356 (5th Cir. 1986) (conferral otwgary immunity on
private medical peer review committee insufficietd render
committee’s incompetency finding the result of tstaction”);White v.
Scrivner Corp. 594 F.2d 140, 143 (5th Cir. 1979) (statute insoda
merchants from liability for detaining suspecteaifters does not
make merchant’s holding of plaintiff “state actipn”

10 A different test applies to so-called “executivations. Lewis
523 U.S. at 846. While legislative acts that iroale fundamental rights
are subject to the normal strict scrutiny test, executive act only
violates substantive due process if it “shocksctirescience.’ld. at 846-
47. However, the fact that the allocation criténiguestion here would
be set through a regulation or executive order do¢snean the action
would be executive in character. As one federalrtcbas clarified,
“[lJeqislative acts” generally include “lavand broad-ranging executive
regulations that “apply to a large[] segment of—if not allekociety,”
whereas “[e]xecutive acts . . . characteristicapply to a limited number
of persons (and often to only one person),” andallgtiarise from the
ministerial or administrative activities of membest the executive
branch.” McKinney v. Pate20 F.3d 1550, 1557 n.9 (11th Cir. 1994)
(emphasis added).
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interest must pass strict scrutiny. If not, thgutation will be
constitutional as long as it passes the rationsisltastj.e., has a
rational relation to any legitimate state interest.

The Constitution, however, does not specify thelamental
rights that receive heightened protection underDoe Process
Clause, and the challenge for courts is to identifiych rights will
gualify as fundamental. The Supreme Court desdribeat
challenge irGlucksberg

[W]e have always been reluctant to expand
the concept of substantive due process
because  guideposts for  responsible
decisionmaking in this unchartered area are
scarce and open-ended. By extending
constitutional protection to an asserted right
or liberty interest, we, to a great extent, place
the matter outside the arena of public debate
and legislative action. We must therefore
exercise the utmost care whenever we are
asked to break new ground in this field, lest
the liberty protected by the Due Process
Clause be subtly transformed into the policy
preferences of the Members of this Court.

521 U.S. at 720 (internal quotations marks andicra omitted).

Despite these difficulties, the Supreme CourGincksberg
established at least a general framework for ifgng
fundamental rights. Under this framework, rights fundamental
if “deeply rooted in [our] Nation’s history and tli&on” and
“implicit in the concept of ordered liberty, sudtat neither liberty
nor justice would exist if they were sacrificedd. at 721 (internal
guotation marks and citations omitted). Takicksbergtest also
requires a “careful description” of the right atsus before
considering whether that right is “deeply rootedd. In theory,
this ensures that the Court conducts its inquirthatcorrect level
of specificity, without defining the potential rigkoo broadly or
too narrowly. “[T]he description of the right isf @rucial
importance—too broad and a right becomes all-enessipg and
impossible to evaluate; too narrow and a right apperivial.”
Abigail Alliance for Better Access to Developmemaligs v. von
Eschenbacjy95 F.3d 695, 716 (D.C. Cir. 2007) (en banc) @sg
J., dissenting).
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The Supreme Court’s decision Blucksbergprovides an
example of how this test works in practice. Thainglffs there
challenged the State of Washington’s statute prhgoassisted
suicide, claiming that they had a fundamental rigbtchoose a
humane, dignified death.”Gluckbserg 521 U.S. at 722. The
Court, however, explained that fundamental righisld not be
“deduced from abstract concepts of personal autgrionid. at
725. The Court instead articulated the questiofwdether the
‘liberty’ specially protected by the Due Procesai@e includes a
right to commit suicide which itself includes ahigo assistance
in doing so.” Id. at 723. After setting forth this “careful
description,” the Court observed that, “for overO7{ears, the
Anglo-American common-law tradition has punisheaibrerwise
disapproved of both suicide and assisting suicidi” at 711.
Accordingly, the Court ultimately concluded thaeté was no
fundamental right to commit suicide rooted in ouatiNn’s
traditions. Id. at 728.

In more recent years, however, the Supreme Copdap to
be moving away from th&lucksbergframework. The Court, in
holding that same-sex couples may not be denietutidtamental
right to marry, stated that the identification aprbtection of
fundamental rights “has not been reduced to anmdita,” and
explicitly questioned the usefulness of traditinndentifying such
rights. Obergefell v. Hodges135 S. Ct. 2584, 2598 (2015)
(internal quotation marks omitteddge alsoLawrence v. Texas
539 U.S. 558, 572 (2003). The Court instead emplaithat the
Framers “entrusted to future generations a chantetecting the
right of all persons to enjoy liberty as we leats meaning.”
Obergefel] 135 S. Ct. at 2598. The Court also criticized
Gluckbergs “careful description” requirement, emphasizirngtt
to define the liberty interest at issue in suchcactimscribed
manner . . . is inconsistent with the approach@uaart has used in
discussing other fundamental rights, including mage and
intimacy.” Id. at 2602. Chief Justice Roberts even suggested tha
the Court's opinion in Obergefell “effectively overrules
Glucksberg' 135 S. Ct. at 2621 (Roberts, C.J., dissenting).

a. Defining the Fundamental Right

Given this uncertain legal background, it is difificco predict
how a court would characterize the potential righissue here.
The Supreme Court it€ruzan v. Directoy Missouri Dep’t of
Health 497 U.S. 261 (1990), “strongly suggested” thaéeson in
a persistent vegetative state has a fundamengtyilinterest in
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“refus[ing] unwanted lifesaving medical treatmenglucksberg
521 U.S. at 720 (citin@ruzan 497 U.S. at 278-79), but did not
address or imply any fundamental right teceive particular
medical treatment. The D.C. Circuit’s decisiornigail Alliance
comes closer to our issue because it involved sertesl right to
receive medical care. Plaintiffs in that case sought axdes
potentially life-saving drugs that the U.S. Fooddabrug
Administration had not yet approved for medical.us&bigail
Alliance, 495 F.3d at 701. While the dissent argued tmatcase
involved a right “to preserve one’s lifeid. at 716, the majority
characterized the issue as a “right to assumenormous risks in
pursuit of potentially life-saving drugs,” and found that no such
right existed or was deeply rooted in our Natidnélitions. Id. at
711 (internal quotations marks and citations omjteEmphasis in
original). This decision provides some helpfuldance, but the
court defined the right at issue with such focusttwa particular
regulatory scheme in question that the rationatencaeasily be
imported into other contexts.

Although we cannot provide a definitive answers iat least
possible that a court would recognize a fundamemghit here.
Courts have long recognized a “constitutionallytpcted liberty
interest in bodily integrity.” Williams v. Wilzack319 Md. 485,
494-95 (1990). In fact, the Supreme Court hasdt#tat “[n]o
right is held more sacred, or is more carefullyrged by the
common law, than the right of every individual ke tpossession
and control of his own person . . . Union Pacific Ry. Co. v.
Botsford 141 U.S. 250, 251 (18919ee also Cruzgm97 U.S. at
269 (“Every human being of adult years and sountrhias a right
to determine what shall be done with his own body.”) (internal
guotation marks omittedn re Guardianship of L.W167 Wis. 2d
53, 67 (1992) (discussing a “common law right ofif-se
determination and informed consentFpsmire v. Nicoleau75
N.Y.2d 218, 221 (1990) (stating that “a competehilahas the
right to determine the course of his or her ownica@dreatment”);
Conroy, 98 N.J. at 346, 348 (recognizing the “right gfexson to
control his own body” and “the common-law right self-
determination”); Abigail R. MoncrieffThe Freedom of Health
159 U. Pa. L. Rev. 2209, 2238-39 (2011) (arguingt th
fundamental right to “freedom of health” is emegifirom
Supreme Court precdents). In short, we think sigdae that courts
might recognize a fundamental right to make heedite decisions
free from government interference, or a right mobé withdrawn
from potentially life-saving treatment without cems.
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That said, these cases discussing bodily integniplved
decisions to refuse treatment; they do not neciéssampport a
right to demand treatment. Courts instead havesistamtly
“rejected arguments that the Constitution providesaffirmative
right of access to particular medical treatmensbigail Alliance
495 F.3d at 710 (collecting cases). Moreoverhadontext of a
flu pandemic and a shortage of ventilators, actessedical care
IS a zero-sum proposition: One person’s rightaziess to medical
treatment comes at the expense of another’'s. At tlous might
characterize the issue here as whether an indiMisaa right to a
particular medical treatmerdver someone else This way of
posing the question answers itself; it cannot lag élveryone has a
constitutional right to receive treatment over goee else.
Nevertheless, taking all of these considerations atcount, we
think it is possible, but by no means certain, thatourt would
recognize a fundamental right in this contéxt.

b. Narrow Tailoring

Even assuming there is a fundamental right infrihgg the
State’s allocation criteria, the Government majl sdistrict that
right if the restriction is “narrowly tailored tees/e a compelling
state interest.’Flores 507 U.S. at 302. The State undoubtedly has
a compelling interest in saving liveSee Cruza97 U.S. at 280
(observing that there “can be no gainsaying” thagdduri had an
“interest in the protection and preservation of hamlife”).
Moreover, the State also might have a compellingrast in
providing for the fair and orderly allocation ofasce resources
during a flu pandemicSeee.g, Husain v. Springer494 F.3d 108,
125 (2d Cir. 2007) (identifying “the maintenancepaiblic order”
as a “compelling state interest@rider v. Abramson180 F.3d
739, 749 (6th Cir. 1999) (recognizing “compellingvgrnmental

1 There is also an argument that allocation ceteduld implicate
the constitutionally-protected interest in “lifeg’ that the withholding or
withdrawal of treatment might lead to death. Hoerethe denial of
access to ventilator does not itself infringe tingiit because there is no
guarantee that an individual would survive if giaatess to a ventilator
or die if denied such access. As Attorney Gen€raran previously
observed, “if death were eventually to occur, itwdobe the result,
primarily, of the underlying disease.” 78pinions of the Attorney
General 109, 124 (1993) (quotingonroy, 98 N.J. at 351). The
withdrawal of life-sustaining treatment essentidlbllows the disease
to take its natural course,” and thus the statesdootcausethe
deprivation. In re Guardianship of L.W.167 Wis. 2d at 83 (quoting
Conroy, 98 N.J. at 351).
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interest in public safety and order”). The questise whether
allocation criteria are “narrowly tailored” to aelre these goals.

The test for narrow-tailoring is difficult to mediut, as the
Court has emphasized in recent years, it is “notfatal in fact.”
Adarand Constructorsinc. v. Pefia515 U.S. 200, 237 (1995)
(internal quotation marks and citation omittesBe also Grutter v.
Bollinger, 539 U.S. 306, 326 (2003) (quotifydarand. In
general, a court will examine the restriction taig@a whether it is
actually “necessary” to “advance(] the state’s iest,” whether it
regulates more than necessary or significantly le@s necessary
to serve that interest, and whether there is anathg of advancing
the interest that involves a lesser infringementha protected
right. Republican Party of Minnesota v. Whitel6 F.3d 738, 751
(8th Cir. 2005). “Although absolute necessity ntigiot be
required, the [Court] will require the governmentshow a close
relationship between the classification and proamotiof a
compelling or overriding interest.” 3 Ronald D.tRada & John
E. Nowak, Treatise of Constitutional Law Substazice Procedure
8§ 18.3(a)(iii) (2012).

Whether the State’s allocation criteria satisfycstscrutiny
will of course depend on the content of the fired@itive order.
The more directly that the criteria serve the gowent’s stated
interests, the more likely the criteria will be abth At the very
least, this means that the order should ensure hbapitals
implement the allocation criteria only in the eveha major health
emergency, like a pandemic or biological attackemwthe hospital
and the State have exhausted all of their otheomptind there is
thus no less restrictive alternative to rationiegator access.

We also expect that a court conducting a narrolertag
analysis would focus in particular on the critdaawithdrawing a
patient from a ventilator. Although we have premly expressed
doubts about whether there is any legal distinct®tween
withholding and withdrawing medical treatmesg&e73 Opinions
of the Attorney Generaat 171, we have little doubt that the
removal of a patient from a ventilator will seem toany
individuals—and perhaps judgege RiddlemoseB17 Md. at 504
n.5—an intrusion that requires greater scrutinlgeréfore, the less
likely that someone with a significant chance afvstal would be
removed from a ventilator without consent, the miedy that the
criteria will pass strict scrutiny. The policyasso more likely to
be upheld if, as under New York’s guidelines, paBeare only
removed from a ventilator if their condition hast soifficiently
improved and other patients who are waiting hageyaificantly
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better prognosis.SeeNew York Guidelines at 68-6%ee also
American Medical Association Code of Medical EthiGpinion

2.03 — Allocation of Limited Medical Resour¢&893) (noting that
“only very substantial differences among patients athically
relevant” and “the greater the disparities, theamuostified the use
of [allocation] criteria becomes”).

Ultimately, though, we doubt a court would ruletthaState
Is constitutionally powerless to take steps dumngandemic to
ensure the efficient allocation of scarce medieslources in an
effort to save lives. The State’s interest in premg life would
weigh heavily against that resuiee Cruzan497 U.S. at 280,
especially where one person’s right of access ticaktreatment
comes at the expense of another’s. As the Sup@oué of New
Jersey has observed, “When the patient’s exer€isis &ree choice
could adversely and directly affect the healthesafor security of
others, the patient’s right of self-determinatiomsinfrequently
give way.” Conroy 98 N.J. at 353;see also Jacobson v.
Massachuset{s197 U.S. 11 (1905) (holding that state could
constitutionally require smallpox vaccinations). urthermore,
leaving it to each hospital to develop its owneatd for rationing
access to ventilators might spell chaos, with feasitacing to find
emergency rooms with the most favorable criteBaeMeir Katz,
Bioterrorism and Public Law: The Ethics of Scarcesdital
Resource Allocation in Mass Casualty Situatidtis Geo. J. Legal
Ethics 795, 797-99 (2008) (discussing possible iputhisorder
during a catastrophic health emergency). Statedsllocation
criteria, by contrast, will ensure consistency agiamedical
providers and prevent a panicked rush for firseasdo a limited
life-saving resource.

Finally, as the Supreme Court has warned, “extendin
constitutional protection to an asserted right aberty
interest . . . place[s] the matter outside the am@npublic debate
and legislative action.Glucksberg521 U.S. at 720. Determining
the fairest, most ethical way to allocate scars®ueces during a
catastrophic health emergency seems to be theokimugestion that
is best resolved through such public debate; indiéedMaryland
pilot study has already taken that approaSkee suprat 164-65.
We do not think a court would categorically prohthie State from
adopting criteria for the allocation of ventilatodsiring a flu
pandemic, even if those criteria provided thatgra# would be
removed from ventilators under certain circumstance
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3. Procedural Due Process

The Due Process Clause also prohibits the governfraan
abridging any constitutionally-protected “libertgr “property”
interests without affording sufficient procedurafeguards. See
Mathews v. Eldridge424 U.S. 319, 332 (1976). This procedural
component of due process is intended to protesiopsrfrom the
“mistaken or unjustified deprivation of life, likgr or property.”
Carey v. Piphus435 U.S. 247, 259 (1978). Even if there is no
substantive due process right at stake here, anpahay still be
entitled to procedural protections. “Unlike sulositge due process
rights, which are founded upon ‘deeply rooted nuioof
fundamental personal interests derived from thes@mion,’ the
liberty rights Erotected by procedural due procass somewhat
broader . . . ** Rees v. Office of Children & Youtid4 F. Supp.
2d 434, 456 (W.D. Pa. 201(aff'd, 473 F. App’x 139 (3d Cir.
2012) (internal citations omitted). We suspect thaourt would
engage in some sort of procedural due process sagahere,
particularly with respect to the withdrawal of viaibrs, if only
because withdrawing a ventilator might lead toghgent’s death.
See Rotunda & Nowak,suprg at 8§ 17.3(b) (noting that a
“procedural due process issue would arise if theegament were
to authorize the removal of life support system®selihe patient
has not made such a request”).

“The fundamental requirement of due process is the
opportunity to be heard ‘at a meaningful time ame imeaningful
manner.”’Mathews 424 U.S. at 333 (quotingrmstrong v. Manzo
380 U.S. 545, 552 (1965)). Due process is a ‘fllexconcept that
varies with the particular situationZinermon v. Burch494 U.S.
113, 127 (1990), and the adequacy of the procediapsnds on a
balancing of three factors: (1) “the private intgréhat will be
affected by the official action;” (2) the “risk cdn erroneous
deprivation of such interest through the procedursse=d, and the

12 The Supreme Court is apparently divided on wirethdiberty
interest derived from the Constitution must alsabfindamental right”
for any procedural due process protections to latt&ee Kerry v. Din
135 S. Ct. 2128, 2142-43 (2015) (Breyer, J., dissgh (contrasting,
along with three other justices, liberty interetbtat warrant procedural
due process protections from fundamental rightseusdbstantive due
process)id. at 2137 (opinion of Scalia, J.) (criticizing, atpwith two
other justices, Justice Breyer's argument thatréhare two categories
of implied rights protected by the Due Process €daureally
fundamental rights, which cannot be taken away |latabsent a
compelling state interest; and not-so-fundamenggits, which can be
taken away so long as procedural due process &\@i¥).
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probable value, if any, of additional or substityieocedural
safeguards;” and (3) “the Government’s interestjuiding the

function involved and the fiscal and administrategdens that the
additional or substitute procedural requirement Moentail.”

Mathews 424 U.S. at 335.

Applying this balancing test here, the private iegt and the
governmental interest are both strong. It is difi to imagine a
more important private interest: the removal giagient from a
ventilator (or the decision not to place the pat@mma ventilator in
the first place) may well result in the patientsath. At the same
time, the Government needs the hospital to makecation
decisions quickly to achieve its similarly importanterest in
saving lives. If the hospital must follow complied, lengthy
procedural requirements before making allocatiorisiens, then
patients might die while waiting for a ventilato&imilarly, if the
hospital or the government has to devote staffeip mplement
the procedural safeguards, those employees wibh@aivailable to
respond to the emergency in other ways. Finalith vespect to
the remaining factor, it is difficult to know thésk of erroneous
deprivation without first knowing what the critemnall be. There
will be relatively little risk of error if the créria are clear,
objective, and easy-to-administer, but the risk @l much greater
if they are complicated or allow for considerabigcdetion.

The entities that have already formulated allocatateria
seem to have arrived at a consensus about somemumni
procedural safeguards.Seg e.g, CDC Ventilator Document
Workgroup,supra at 21. First, the State should employ clear,
objective criteria that provide advance notice dliba standards
that will be applied and should also ensure tharehwill be
transparency in the process for formulating andle@mgnting the
standards.See id. Second, allocation decisions should be made by
a neutral decisionmaker, like an independent triagecialist,
instead of the patient’s attending physician, whaynhave a
conflict of interest. SeeNew York Guidelines aB7-38;see also
Code of Medical EthicsQpinion 2.03 — Allocation of Limited
Medical Resource€The treating physician must remain a patient
advocate and therefore should not make allocategristhns.”).
Third, the hospital should give notice to patiemsen they are
denied a ventilator or before they are withdravanfra ventilator
and explain the reasons for that decision, inclgdimow the
allocation criteria operate and how they were aaplin the
particular patient’s case.
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The more difficult question is whether a hospitdl thhave to
provide some form of appeal before a patient ifaviiwn from a
ventilator. “In extraordinary or emergency sitoas, . . . due
process may only require a hearatfter the government action is
taken.” Aminoil, Inc. v. Envtl. Prot. Agen¢yp99 F. Supp. 69, 74
(C.D. Cal. 1984) (emphasis added). The governnmetest in
responding quickly to the crisis exceeds usuaklydhvate interest
at stake, and the government therefore may typiqaibvide a
post-deprivation hearing.Seeg e.g, Boddie v. Connecticu401
U.S. 371, 379 (1971) (explaining that “extraordinaituations”
may exist “where some valid governmental interesitistake that
justifies postponing the hearing until after themtV). But it is not
clear that a post-deprivation hearing will suffioe patients being
removed from a ventilator. “[T]he fundamental regment of due
process is the opportunity to be heard atemningfultime and in
a meaningful manner.” Mathews 424 U.S. at 333 (internal
guotation marks omitted; emphasis added). A peptidation
hearing will not be very meaningful if the patiaestlikely to die
soon after the ventilator is withdrawn.

Perhaps for this reason, the United States Depattioe
Veterans Affairs (“VA”) has decided to offer a “t¢ane clinical
appeals process” for at least some ventilator ation decisions in
its own medical facilities. Pandemic Influenza iEshinitiative
Work Group, Veterans Health AdministratioMeeting the
Challenge of Pandemic Influenza: Ethical Guidanoe lieaders
and Healthcare Professionals in the Veterans Health
Administration at 39 (2010),available at www.ethics.va.gov/
activities/pandemic_influenza_preparedness.asp \(laged Dec.
10, 2015). The VA'’s guidance provides for “rapeview” of
certain types of claims that the triage officer apiglied the
applicable procedures, which suggests a form ofdpmivation
review. Id. New York has similarly recommended “real-time
individual case appeals” for a limited category‘@ocedural” or
“technical” errors, such as “when a withdrawal deam was made
without considering all relevant clinical triageteria,” noting that
the appeals might be necessary to comply with doegss. New
York Guidelines at 234.

If a rapid review system is workable, a court wopitdbably
require some form of pre-deprivation review alorg tlines
suggested by the VA and New York before a patisnemoved
from a ventilator. Due process is a “flexible cept;” Zinermon
494 U.S. at 127, and if the criteria are based @messort of
numerical score, it would probably suffice to gipatients an
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opportunity to challenge the way that the score vasulated or
other similar procedural errors.

However, there is significant disagreement amongeds
about the workability of such an approach. “Angmng appeals
process will require significant time and personbekh of which
may be in short supply during an influenza pandémiew York
Guidelines at 233. It might also “create unreabteaelays in
implementing triage decisions,” thereby underminthg State’s
goal of saving lives. Id. Some commentators have instead
suggested a retrospective review of all triagegiecs to “provide
oversight and accountability” for the process andrisure that the
criteria are being followedd. at 233-34. Because the government
has a strong interest in ensuring that allocatiecisions can be
made quickly enough so that patients who are likehenefit from
treatment will not die waiting for a ventilator, @urt would
consider those concerns. Thus, if the experts wgrbn draft
criteria in Maryland determine that a pre-deprivatiappeals
process would be unworkable, it is at least posdiht the State
might satisfy due process even without offeringe-geprivation
appeal.

C. Health Care Workers’ Immunity from Liability

Your last question is whether a hospital or cliaciwould
risk liability if, under State-adopted criteria ftre allocation of
ventilators, the hospital removed a patient froremtilator to make
the device available to another patient. The MargiCatastrophic
Health Emergencies Act specifically addresses igssie: “A
health care provider is immune from civil or criraitiability if the
health care provider acts in good faith and undeatastrophic
health emergency proclamation.” PS § 14-3A-06.edlth care
provider” means “(1) a health care facility as defl in § 19-
114(d)(1) of the Health-General Article; (2) a Hhbalcare
practitioner as defined in § 19-114(e) of the He&eneral
Article; and (3) an individual licensed or certdias an emergency
medical services provider under 8§ 13-516 of the datlan
Article.” PS 8§ 14-3A-01(e)(1)-(3).

The purpose of this immunity provision is to enstinat
clinicians can comply with the Governor’s ordersl @ctt to save
lives during a public health emergency without feariability.
“Evidence shows that some clinicians will not papate fully, or
at all, if they fear liability for their actions a&h result in
unintentional harm to patients or even from foreskarms that
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result from following appropriately vetted clinicglidelines for
[mass critical care].” Brooke Courtney et &kegal Preparedness:
Care of the Critically Ill and Injured During Panddcs and
Disasters: CHEST Consensus Statem&a6:4 Supp. CHEST J.
e134S, at e139S (2014). For this reason, the pesder of § 14-
3A-06 was added after the Association of Marylarabpitals &
Health Systems (“MHA”) objected to the failure betoriginal bill
to include an immunity provision. MHA argued ttfatoviders
need liability protection for carrying out the Gower’s orders so
there is no delay or questions surrounding compédnHearing
on S.B. 234 Before the Edudealth & Envtl. Affairs Comm.2002
Leg., Reg. Sess. (Feb. 6, 2002) (written testinmiyiHA).

Taken together, the plain language of 8§ 14-3A-08 ds
broad legislative purpose indicate that health paogiders would
be immune from civil or criminal liability if, in &eping with State-
mandated allocation criteria, they removed a patieom a
ventilator. A provider is immune if acting “in gddaith and under
a catastrophic health emergency proclamation.” 8P&-3A-06.
Under Maryland law, “good faith” typically meansati intangible
and abstract quality that encompasses, among ¢thinggs, an
honest belief, the absence of malice and the absaihdesign to
defraud or to seek an unconscionable advantad&t& Aid Corp.
v. Hagley 374 Md. 665, 680-81 (2003) (quotingatterton v.
Coale 84 Md. App. 337 (1990)xee alsdlack’s Law Dictionary
808 (10th ed. 2004) (defining “good faith” as, amather things,
“[a] state of mind consisting in (1) honesty inibélor purpose
[and] (2) faithfulness to one’s duty or obligatipn”A health care
provider who acts in accordance with State-requa#dcation
criteria will thus almost by definition be acting good faith,
regardless of the negative consequences arisingn fthe
withdrawal of a patient’s ventilatd.

13 Hospital physicians and staff would likely alse kentitled to
immunity if they act in accordance with State-ebshied criteria that are
voluntary. For immunity to attach under the Pul3afety Article, the
health care provider's actions must be taken “iadgfaith” and “under
a catastrophic health emergency proclamation,” R8-8A-06, neither
of which depends on the criteria being mandatey.for actions taken
pursuant to DHMH’s authority to publish protocolsr fcatastrophic
health emergencies under HG § 18-903, a healthpcaweder acting “in
good faith” and “in accordance with a catastropiéalth emergency
disease surveillance and response program” is irenftom civil or
criminal liability “unless the health care providacts with willful
misconduct.” HG 8§ 18-907(f). This statute too Veblikely provide
immunity for actions taken in accordance with namdbng guidelines.
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A number of commentators agree with this readinghef
statute. Scholars have described Maryland as @avin
“exceptionally good protections that are direcfiplicable to crisis
standards of care and the allocation of ventilatoidareiniss et
al., ICU Triage suprg at 332;see alsoValerie Gutmann Koch,
Unique Proposals for Limiting Legal Liability andnEouraging
Adherence to Ventilator Allocation Guidelines in &fluenza
Pandemi¢14 DePaul J. Health Care L. 467, 488 n.98 (20di8hg
Maryland as an example of a State with the “mosa8rimmunity-
conferring legislation currently in effect”). Asie set of experts
explained, “it is likely that [Maryland] providersvould be
protected if they used an ICU allocation protocssued or
endorsed by the state during such a declared emarge make
triage decisions as this could be considered adatirggpod faith.”
Mareiniss et al.|.CU Triage supra at 335.

For the sake of completeness, we note one comiplicat
factor. The statute as originally enacted in 26Gfed that “[a]
health care provider acting in good faith and incadance with a
catastrophic health emergency proclamation is inerfuom civil
or criminal liability related to those actiongjless the health care
provider acts with willful misconduét 2002 Md. Laws, ch. 1
(emphasis added, codified at Ann. Code Md., art§44202(g)
(2003 Repl. Vol. 2))see alsdHG § 18-907(d) (enacted as part of
the same legislation and providing identical imntyrior actions
taken in accordance with DHMH's “catastrophic hie@inergency
disease surveillance and response program”). Duhe 2004
creation of the Public Safety Article, the Genersdsembly
amended the provision by, among other things, rémgovhe
phrase referring to “willful misconduct.” 2004 MHaws, ch. 26
at 198 (codified at PS § 14-3A-06). The accompagyrevisor's
Note explains that the new language was “derivethowit
substantive change,” but does not mention this iquéar
amendmentld., 8 2 (Revisor's Note to PS § 14-3A-06).

When statutory language is deleted during codesi@vi
without comment, we ordinarily regard the amendmantnon-
substantive and interpret the new language in anerathat is
consistent with its pre-amendment meaningee e.g, Allen v.
State 402 Md. 59, 71-72 (2007). But some public healticials
have suggested that knowingly withdrawing or witldiog life
support begins to tread the line of “willful mischret.” Mareiniss,
Levy & Regan,ICU Triage suprg at 333. We doubt that is the
case,see New York Guidelines at 225 n.118 (concluding that
removing a patient from a ventilator pursuant t@at&issued
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guidelines would not be misconduct of any kind)t buso, the
deletion of the language would seem to be the dfpEhange that
would have merited comment. After all, the Revsdote does
comment on another, seemingly much less substacteage.
Seee.g, 2004 Md. Laws, ch. 26 8§ 2 (Revisor’'s Note to PHAS 1
3A-06) (noting that the phrase “related to thostoas,” which
appeared in the prior version of the statute, wiaéeted as implicit
in the structure of the revision”).

Nonetheless, we think that the most logical waynterpret
the amendment, given the revision committee’s failuto
comment, is that the General Assembly viewed thdlftuv
misconduct” exception as surplusage in light oféRisting “good
faith” requirement. In other words, the Generalsémbly
apparently did not think it was possible for a tealre provider
to act with willful misconduct if he or she wasiagt“in good faith
and under a catastrophic health emergency prodamiat PS
8§ 14-3A-06. In fact, in a different section of tReiblic Safety
Article, the Legislature specifically explained thi@mr purposes of
liability of officers or emergency responders unttes Maryland
Emergency Management Assistance Compact, “[g]oath’fa
already requires an individual to act without “fwillmisconduct.”
PS § 14-803(4)(d)(3) (“Good faith in this [artidlef the Compact]
shall not include willful misconduct, gross neghge, or
recklessness.”). “When a statute’s language is rclaad
unambiguous,” as it is here, “we need look no fertfor some
hidden legislative intent. Abramson v. Montgomery CounB28
Md. 721, 736 (1992). Based on this plain langu#ge,our view
that health care providers are immune from civil asiminal
liability when withdrawing and reallocating ventdas in
accordance with State-adopted allocation criteriaring a
catastrophic health emergency.

11
Conclusion

In our opinion, the Governor has the authority $sue
mandatory criteria governing the allocation of viatdrs during a
flu pandemic if he has declared a catastrophictiheahergency.
A reviewing court would likely scrutinize those tefiia to ensure
that they comport with due process but likely woulot strike
down the criteria if the State has crafted thenmwére. We further
conclude that a medical provider who follows thigecia in good
faith is immune from liability.
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